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__ Filed plttfs memo of points & authoritics in buppart b 
_for an _order to appoint counsel & to_paly cou 


cent. 12-19-75, pend 


ing 
We! Viak sn } wre ~ att A fi. t mes} = 
Bins fin ee, =e Pe Fe ‘aia i 


_ Filed deft (Canadian Javelin's) Notice of Appeal -p the 1s 
_the order of Judge MacMahon, entering certain] orders fo. 
deft on the 19th day of December, 1975. | Copy| sent to} th 
nt nc ‘ oa OB hans ot {Ban | Rona Bs, 


S.E.C. 500 North Capitol St. Washington, | D.C.| SP 
_ Filed deft (Canadian J.) affdvt in opposition to_ ltfifs mc 


counsel fees & cxpenses,. 


; "Viled deft, (Canadian J) memo of points in_opylosie on !to matidn. _ 
* Filed pltffs memo of points & authorities in 


ae flac _on- 
ear the following Findines of Fact & Condlusibns |of We 
ee 2. nie >: * - x = ” - 


TER mee tee ee ae 


an SS NS Bn OS AE et ec Se pe eee ee a 


oS CLERK'S FEES 


¥ La el 
I taas wlll ipijan 
s 7. ue ey? PLAINTIFF DEFENOANT RCTURNG .*¢ 


a nn eee eed dicatiegiens eae 
“Smith has. combgncéd dp getion.in Ontario reque ting, Ca adiah Court 
ddelare portions pf oir injunctive decree of 7+17-7% null &|vold & dot 
| Binding on Canadiah Javelin, its officers, etc} Our decree! wag e 
Sree, Se cere tee een ene & Shey ust th dhe dedree 

“a a aj ainst collateral attack in the Canadian Court. Since we fee} ined uris 


ae 


eee os 


——-}—---| 
re fore defen 
sired sh 


| diction, it is essential to direct Canadian J.| to appoint Eisepber 
sith seine Hale a a Araverqwqeaneea ee - - - = ~ou 4 _s = — — 
Counsel to defend the decree & pay him reasonable flees| & expenses. |E 

hs . & 13 unto 
the Canadiasy 


MAC MAH 


‘was appointed special counscl by the Bd. of Dir. of Canadia 
pie ailing, ¢ aiecdemace nase d Capea e¢ adla 


qualified to defend the decree. The matter is| urgant fince 
‘ep aettion will be fefore the Court on 12-22-75...|,.So |Ordered, 


Filed Order & Decree that Canadian Javelin appoint Meyer Hisenherg to *! 
appear & defend on behalf of Canadian J., &|to prote t |the 8 
asscienasabdpaae MpPt a> neoeleomesonrreren-> eet Cect ithe &£ 
matter of this case, & to retain Canadian cgunsel qualified re) 


represent them in connection with Smith! vs Ganadian \J.,| et a : 
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Canadian J. to pay fees & expenses in an amgunt!_t to bi be _fixd d by this 


es Arte te -—-——- - -—- 


court of Eisenberg & his counsel re e_the defensd « of the [case pendim 


mg em a a a a ee nnn 


Res b--- ___in the Supreme “Court: of Ontario. This [Court td retdin |jurisHietic 
tae me Ose ae °| 
a + of this 1 matter for all purposes... MAC MAHON JJ —_nj/n 
ee Judgment | Entered, 12-23-75, Clerk | 
ee — —h— os ae) Roos RUE, aia | 
cere Filed “Memo-! -End. on motion of 12-19-75 for a Stay. | Treating t e within 
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Se. Pets “bench denying deft (Canadian' s motion for 4 st 'y pending app beal . | 
! a ae from order of 12-19-75, the motion is Brante ed, eargument 
UNE TS ‘Court _adheres to its decision denying the jstay.| The granti 
Le ace et. 2 of even a short stay would frustrate the Gee order| diregti ~ 
(Canadian) _ to retain Mr. Eisenberg to |defe d (cana ian) in suit | 


brought in Canada For the p'trpose 0 of _ynden 
MAC 


earlier conse 


-——- -——-- +} —- 


§ wae decree of ‘this ‘Court.....S0 Ordered, 


ORDER TO SHOW CAUSE (Dated 


UNITED SLATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCKANGE COMMISSION, 


Plaintiff, 


73 Civil 5074 LFe 


Ve 
: ORDER TO SHOW CAUSE 
CANADIAN JAVELIN LIMITED TO APPOINT COUNSEL 
JOHN C. DUYLE $ AND TO PAY COUNSEL'S 
WILLIAM M. WISMER, FEES AND EXPENSES 


Defendants. 


On motion of the Securities and Exchange Commission and 
upon the annexed affidavit of Wallace L. Timmeny and all otner 
documents filed herein, it is 

ORDERED that Defendant Canadian Javelin Limited show 


ry 
cause to Judge Lloyd F. McMahon of this Court at2Z/S o'clock 


@ wwe ot BM - 


pe_m- on December// , 1975 in Room/505 , of the United States 

8; Courtnouse, Foley Square, New York, why, pursuant to the pro- 
visions of tne Judgment of Permanent Injunction against Canaaian 
Javelin entered by this Court on July 17, 1974, the attached 

motion of the Securities ana Exchange Commission to Require 


Defendant to Appoint Counsel and to Pay Counsel Fees and 


Aa ee 


Expenses should not be granted; ana it is further 
p- eStAl aa 
ORDERED that “service of this order shall be effected upon 
& 
Irving L. Galomb, as counsel for Canadian Javelin and as 
jr 


autnorized agent for service, on or before /2 o'clock’’ m., 


pensuner (d , 1975. 


. swrsht- $101 CS LISTERS ORE 


bated: New York, tew York 
pecember //), 1975 
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MOTION OF SECURITIES EXCHANGE COMMISSION TO REQUIRE DEFENDANT TO 
APPOINT COUNSEL AND PAY COUNSEL FEES (Filed December 18, 1975) 


UNITED STATES DISTRICT COuRT 
SOUTHERN DISTRICT OF NEW YORK 


sss 


SECURITIES ANL EXCHANGE COMMISSION, 
: 73 Civil 5074 LFm 
Plaintitf, 
: WKOTION OF SECURITIES 


Vv. AND EXCHANGE COMMISSION 
¢ TO REQUIRE CEFENDANT 
CANADIAN JAVELIN LIMITEU TO APPUINT COUNSEL AwD 


JUHN C. DUYLE TO PAY COUNSEL'S FEMS 
WILLIAM mM. WISMER, AND EXPENSES é 


Defendants. 


The Securities and Exchange Commission ("SEC") moves this 
Court to require Canadian Javelin, Limited, to appoint Meyer 
kisenberg, Esquire, counsel to appear: and defend Canadian Javelin, 
Limited, and to pay all counsel's tees and expenses in the matter 
of Harold w.M. Smith v. Canadian Javelin Limitea, securities and : 
Exchange Commission, and meyer Eisenberg, an action prought py 
plaintirr Smitn in tne Supreme Court ot Ontario. (see attacnea 
aftiaavit of mnarris Ammerman.) 

harold w.m. Smitn, a shareholder ana a director of 
Canadian Javelin Limited, has filed an action in the Supreme 


Court of Untario requesting that Court to declare, among other 


tnings, 

Court on 
Canadian 
73 Civil 


upon Can 


snarehol 


plaintif 
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that portions ot an injunctive decree entered by this 
July 17, 1974 in Securities ana Exchange Commission v. 
Javelin Limitea, Jonn C. Doyle, and william mM. wismer, 
5074 LEM, were null, void, illegal and not binding 

adian Javelin Limited, its officers, servants, directors, 

agers, successors ana assigns. 

In Support of nis claim ror relief in the Ontario Court, 


t smitn asserts, among otner tnings, that the resolution 


of the poard ot directors of Canadian Javelin autnorizing a 


consent 


were "il 


resolutl 


ACE Cvs. 


moves 


Lhisenwbe 


to a permanent injunctlon ana the attenaant consent 
gai, ultra vires, null, void,” ete., decause the 


On anu consent: 


' twith the riqhts of shareholders 
to ftreely etleet directors pursuant to the 
ry-lauws of Canadian daveling 


{-2)) were not contirmed by a upecial meeting; 


(3) amended the By-laws of Canadian Javelin 
without consent ot the Shareholaers; and 


(4) constituted a mandatory delegation of 
the powers and auties ot directors and 
ofticers of Canadian Javelin to special 
counsel] Meyer Lisenberg. 


Plaintitt Smith cites; provisions of the Canada Corporations 
C., 1970 Chapter C-32) in support of his claim. The S&C 
yy oan Order requiring Canadian Javelin Limited to appoint 


‘rg to delend Canagian Javelin in tne Supreme Court of 
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yntar1io in jiigh it brisenperg'ts atfidavit stating ne had been 
informea that Canadian Javelin would instruct its counsel not to 


take any position netore the Gntario Court. (See attached 


atfidavit of meyer bLisenvoerg, SQ.) 
>ince canadian Javelin consented to the contested decree 
entered by ni ~ourt, presumanly with Knowledge of Canadian 


corperat law, 1t t& reasonibie to require Canaagian Javelin to 
‘ouns« to aetena it consent against collateral attack 
th2 Ontario Court. furthermore, ince Canaaglan Javelin 
consented to the continuing juri.aiction of this court in tne 
captioned action ana sin rhe consent decree in that action 


authorizes such turther reliet as is necessary, it is clearly 


within the discretion of this court tc appoint counsel to det 
a LJ ral tack on t nsent uecree and to requis Canadsi a 
Javeiin to pay bisenverg'’s fees and expenses. 

4 Belor ti npceryg, appointed special counuel by the 
board ot director L Cunadian Javelin, in -complitancs +ien tie to 
Cunsent decree, is uniquely qualitied to represent Cana 
Javelin \ 1€@ Ontarlo court. ue has ,@ctively pursu 


Fesponsipiltuiles pursuant to tne cancert qgecree. 


wherefore, the Securities and Exchange Commission prays 


tnat the Court grant its motion to require Canadian Javelin 
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to appoint Eisenperg to detend Canadian Javelin in the Ontario 
Court and to require Canaagian Javelin to pay Eisenberg tees 


and expenses in connection tnerewith. 


Respectfully submitted, 


Harris Ammerman 


Attorneys for Plaintiff 

Securities and Excnange Commission 
500 Nortn Capitol Street 
Wasnington, B.C. 20549 


William D. Moran 

Regional Aaministrator 

New York Regional Office 
Securities ana Exchange Commission 
26 Feaeral Flaza 

New York, wew York 10007 


Dated: washington, L.C. 
becemper 17, ly75 


AFFILSViT OF WALLACE L, TIMMENY IN SUPPORT OF MOTION AQ 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISS pe 
Plaintiff, : 73 CIVIL 5074 LIM 
- against - : AFFIDAVIT IN SUPPORT 


OF ORDER TO SHOW CAUSE 


CANADIAN JAVELIN LIMITED 
JOHN C. DOYLE 
WILLIAM M. WISMER 
Defendants. 


WALLACE L. TIMMENY, first being duly sworn, deposes and says: 

1. I am an attorney employed by the U.S. Securities and 
Exchange Commission ("SEC") in its Division of Enforcement in 
Washington, D.C. I make this affidavit in support of the 
motion of the SEC to require Canadian Javelin Limited to 
authorize special counsel to appear and defend Canadian 
Javelin, a defendant in the matter of Harold W.M Smith, plaintiff, 
and Canadian Javelin Limited, Securities and Exchange Commission, 
and Meyer Eisenberg, defendants. Plaintiff Smith has instituted 
the foregoing action in the Supreme Court of Ontario. 

2. Counsel for plaintiff Smith has informed the SEC that 
the Ontario Supreme Court will be moved on December 22, 1975, 
for, among other things, an interim order restraining and 


prohibiting Canadian Javelin Limited and others from complying 


with certain portions of a decree entered by this Court in 
Securities and Exchange Commission v. Canadian Javelin Limited, 


et al., 73 Civil 5074 LPM (July 17, 1974). 

Since a hearing in the Ontario court appears to be scheduled 
on December 22, 1975, the attached motion of the SEC is brought 
on by order to show cause because there is insufficient time to 


proceed by notice of motion. 


(1) interfered with the rights of shareholders AlO 
to freely elect directors pursuant to the 
by-laws ot Canadian Javelin; 


(2) were not confirmed py a special meeting; 


(3) amended the by-laws of Canadian Javelin 
witnout consent ot the shareholders; and 


(4) constituted a mandatory delegation of 
the powers and auties of directors and 
otficers ot Canadian Javelin to special 
counsel Meyer E1Senpderg. 

Plaintift Smith cites provisions of the Canada Corporations 
Act (k.S.C., 1970 Cnapter C-32) in support of his claim. The SEC 
moves for an order requiring Canadian Javelin Limited to appoint 
Eisenberg to detend Canadian Javelin in the Supreme Court of 
Ontario in lignt ot Eisenberg's affidavit stating he had been 
informed that Canadian Javelin would instruct its counsel not to 
take any position before the Ontario Court. (See attached 
affidavit ot Meyer Eisenverg, Esq.) 

Since Canadian Javelin consented to tne contested decree 
enterea py this Court, presumably with knowledge of Canadian 
corporate law, it is reasonable to require Canadian Javelin to 
appoint counsel to aefend its consent against collateral attack 
in the Ontario Court. Furthermore, since Canaaian Javelin 
consented to the continuing jurisdiction otf this court in tne 
captioned action and since the consent decree in that action 
authorizes such turther relief as is necessary, it is clearly 


within tne discretion of this Court to appoint counsel to defena 


a collateral attack on the consent Gecree ana to require Canadian 
Javelin to pay bLisenberg's feeS ana expenses. 

Counselor Lisenberg, appointed special counsel by the 
board ot directors ot Canadian Javelin, in compliance with the 
consent decree, i uniguely qualitied to represent Canadtan 
Javelin in the Gntario Court. le has elbectively purcsuca hes 


responsibilities wursuant to tne consent aecree. 


All 


3. WHEREFORE, it is respectfully requested that the ORDER 
TO SHOW CAUSE to which this affidavit is attached be Signed and 


entered by the Court. 


WALLACE L. TIMMENY , 
Attorney 


U.S. Securities and Exchange 
Commission 

500 North Capitol Street 

Washington, D.C. 20549 


Subscribed and Sworn to before me 
this /7 /day of December, 1975. 


sy 


pe * ers 7}, . Yh. , 79s 


~ NOTARY PUBLIC 


oo 


AFFIDAVIT OF MEYER EISENBERG IN SUPPORT OF MOTION Al2 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION 
Plaintiff 

v. 73 Civ. 5074 

CANADIAN JAVELIN, LTD. 


JOHN C. DOYLE 
WILLIAM M. VISMER 


) 
) 
) 
) 
) 
) 
) AFFIDAVIT 
) 
) 
) 

Defendants ) 

DISTRICT OF COLUMBIA, SS: 


Meyer Eisenberg, being duly sworn deposes and says: 


1. I am Special Counsel to the Compliance Committee of Cana- 


dian Javelin, Ltd. ("Company") appointed pursuant to Paragraph 7 


of the stipulated order and consent in Securities and Exchange Com- 
mission v. Canadian Javelin, Ltd., Jchn C. Doyle and William M. 


Wismer, 73 Civ. 5074, S.D.N.Y., dated July 17, 1974. 


2. On December 3, 1975, we received a copy Of an action filed 
in the Supreme Court of Ontario titled Harola W. M. Smith v. Canadian 
Javelin, Ltd., Securities and Exchange Commission and Meyer Eisenberg, 
in which action a director of Canadian Javelin seeks, among other 
things, to have declared void and ul_ra vires much of the relief, 

» including the appointment of special cm ns ?1, consented to and 
Ordered by this Court in SEC v. Canaiian Javelin, Ltd., Supra. A 
motion for preliminary injunction in the Ontario action has been 
noticed for December 22, 1975. 

3. I have been informed by Julius Mallin, Secretary of the 
Company, that the Company was considering what action it will take 
in response to the Ontario lawsuit. I have been informed that the 
firm of Day, Campbell & Wilson of Toronto, Ontario, has been retained 
to represent the Company in the Ontario action, but I understand that 


they have not yet been instructed by the Company as to what their 


posture should be before the Court on the hearing. Mr. Mallin 


Al3 


indicated that it was probable that counsel for the Company would 
be instructed not to take any position before the Ontario Court. 

I informed Mr. Mallin that it was my initial position to contest the 
action and that I had taken steps to retain Ontario counsel. I 

also requested the Company to pay the costs of such defense. 

Mr. Mallin indicated that he would contact the plaintiff in the 


Ontario action with a view toward obtaining our dismissal from that 


action. It is my understanding pursuant to a letter from Jonathan 
Robinson, Esq., Montreai, Canada, the Company's counsel, dated 
December 12, 1975, that the Company has not yet reached any specific 
conclusion as to whether it will reimburse us for legal and other 
expenses incurred in connection with the defense of the Ontario 
action. The letter also indicates that no instructions have yet been 


issued to Day, Campbell & Wilson as to the Company's position. 


“?) 
“ /p a a “ 
* MLELIIEA 0 A LAL S 
MEYER EISENBERG 77 
Subscribed and sworn to before me Lawler, Kent & Eisenberg 
1156 Fifteenth St., N.W. 
this /7 day of December, 1975. Washington, D.C. 20005 
'\ 

\ | f- P 
ON I KY Zee eg et ee 

/ 
7) Com af fper f ay ee 


AFFIDAVIT OF HARRIS S, AMMERMAN IN SUPPORT OF MOTION Al4& 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION H 
Plaintiff, : 73 CIVIL 5074 LFM 


- against - : AFFIDAVIT IN SUPPORT 
: OF MOTION TO APPOINT 
$ COUNSEL AND TO PAY 
CANADIAN JAVELIN LIMITED : COUNSEL'S FEES AND 
JOHN C. LOYLE : EXPENSES 
WILLIAM M. WISMER : 


Defendants. 


HARRIS S. AMMERMAN, being duly sworn, deposes and says: 

1. I am an attorney with the Securities and Exchange 
Commission, Division of Enforcement. 

2. On November 29, 1973 the Securities and Exchange 
Commission filed a complaint in the United States District 
Court for the Southern District of New York against Canadian 
Javelin Limited, William M. Wismer of Montreal, Canada, 
Canadian Javelin's president, and John C. Doyle, Montreal 
and Panama City, Panama, Canadian Javelin's Chairman of the 
Executive Committee of the Board of Directors and controlling 
stockholder. 

3. On July 17, 1974 the Honorable Lloyd F. McMahon, 
United States District Judge, Southern District of New York, 
entered final judgme its of permanent injunction against 
Canadian Javelin Limited and John C, Doyle enjoining them 
from'violations of the anti-fraud and reporting provisions 
of the federal securities laws and enjoining them from 


violation of the registration provisions of the Securities 


Act of 1933. In addition, the Court ordered a stipulation 
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to be entered against William M. iene: Ordering him not 
to violate the anti-fraud and reporting provisions of the 
federal securities laws and from violating the registra- 
tion provisions of the Securities Act of 1933. 

4. The de“endants consented to the entry of these 
final Judgments and Order pursuant to a resolution by the 
defendants' Board of Directors signed on May 29, 1974 with- 
Out admitting or denying the allegations contained in the 
Commission's complaint. 

5. The judgments entered by the court provided, among 
other things: 


(a) that the board of directors of Javelin 
shall consist of at least 40% outside 
independent directors who shall meet 
certain criteria satisfactory to the 
Commissicn; 


(9) that Javelin shall name a special outside 
counsel satisfactory to the Commission. 
Special Counsel shall review the dis- 
semination of all information to the pub- 
lic by Javelin or any of its subsidiaries, 
its officers and directors, and shall be 
authorized to take all reasonable steps to 
secure Javelin's compliance with the U.S. 
securities laws and shall make such in- 
quiries as he deems necessary to see to it 
that this Judgment is being carried out. 
Special Counsel shall nocify the Commission 
and Javelin's Board of Directors in any 
respect in which he pvelieves the Judgment 
is not being carried out and advise the 
Board as to the steps necessary to cure such 
failure. Special Counsel cannot be removed 
except On notice in writing stating the 
reasons for the removal prior to the removal 
of the special counsel; 


(c) that in the event that the Commission brings 
suit in the United States, or otherwise ini- 
tiates any action to enforce compliance with 
the Judginent, Special Counsel shall: 


(1) make a demand on the company's Board of 
Directors to take, in Canada whatever 
steps they deem appropriate under Canadian 
law to enforce compliance with such 
Judgment; and 


(2) bring the matter to the attention of 
the authorities in Canada having juris- 
diction for such action as may be appro- 
priate and warranted under the circum- 
stances; 


(d) that Javelin shall designate and at all times 
Maintain and agent in the United States autho- 
rized to accept service of civil or adminis- 
trative process relating to the activities 
of Javelin, its subsidiaries and affiliates, 
served by or on behalf of the Commission in- 
cluding subpoenas and complaints. 

6. With respect to subparagraph (d) above which refers 
to an authorized agent to accept service, we are advised that 
Irving L. Golomb, Esquire whose address is 99 Park Avenue, 
New York, New York (10016) is legal counsel for Canadian 
Javelin Limited and therefore fulfills the above-described 
service requirement. 

7. Pursuant to the Judgment, a Compliance Committee 
was established and Meyer Eisenberg, a Washington, D.C. 
attorney, was appointed Special Counsel by the Board of 
Directors of Canadian Javelin Limited. 

8. In addition the judgment provides that "the 
Commission may at any time apply to the Court for appro- 
priate relief to enforce the terms of this Judgment.” 

9. On November 3, 1975 a lawsuit was filed in the 
Supreme Court of Ontario, Canada (a copy of which is attached 
hereto as Exhibit A) by Harold W. M. Smith, plaintiff against 
Canadian Javelin Limited, Securities and Exchange Commission 
and Meyer Eisenberg. The Plaintiff (Smith) is a director 
and shareholder of Canadian Javelin Limited. The complaint 
pleads that the resolution of the Board of Directors, Consent 
and the provisions for ancillary relief recited in this 


Court's final Judgments and Order are illegal, ultra vires, 


null, void and of no cffect insofar as they purport to bind 


Canadian Javelin, its officers servants, directors, agents 
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Judgment of Permanent Injunction against Canadian Javelin 


Limited and Stipulation and Consent with r 


Ie 


espect thereto) 


No prior application has been made for the relief 


requested herein. 


Attorney 

U.S. Securities and Exchange 
Commission 

500 North Capitol Street 

Washington, D.C. 20549 


Subscribed and Sworn to before me 
this /7™day of December, 1975 


— ; la 4 
= em AA rv) ; A 8 bur ¢ 
NOTARY PUBLIC 


My 2 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT A -SUMMONS OF SUPREME COURT OF ONTARIO LN SMITH 
Vv. CANADIAN JAVELIN LIMITED, SECURITIES AND EXCHANGE Al8 
COMMISSION, AND MEYER EISENBERG 


z P Oye FP Peeae ts nae eH denne 
Be New oth ove 


Jel? apis 
Hn tie SUPREME Court af ONTARIO 
dietiween 


HAROLD WW. M. SMITH 


PLAINTIFF 
AND 


CANADIAN JAVELIN LIMITED, SECURITIES 
AND EXCiHAl COMMISSION, ND MEYER 
EISENBERG 
d iy ¥ DEFENDANT S$ 
TO SECURITIES AND EXCHANGE 
Washington B.C. 'U.. S.A. 
neert Defenlant's 
jame ond Adare MEYER EISENBERG, 
Washington D.c., U. S.A. 
Cake Notice that the pluintiff has issued a Writ of Summons in this Court against you for 
the relief set out in the Statement of Claim served herewith; 


eet Uf selsw SWeeevhten 1.x aed tk, att ae ng ssanie tia. mmarteta a r 
ert here the And Want Soliss teat NOU Are served. with this Nopice pursuant to the provisions of Nuls 
peter ott) ( & )s (i), & anc (0); 
rrapts of . 
iberuse (1) of i. ° - ire - 7 - “7 ; +t; - ; 7 iy.) 7 ; ner 
ale 23 g And Cake Notice that, if you wish to defend this action, either vou or an Ontario lawyer on 
your behalf shall file an Aprenraunce and serve upon the vlaintiff or his lawyer AND file your 
Statement of Defence in the office of this Court at Central Office, 145 Queen ST ee 
within the time hereinafter stated: Toronto. 
Where you are served out of Ontario but elsewhere in Canada or within one of the United States 


of America, within rorty days aftér service on you of this Notice; or 
Where you are served elsewhere than in Canada or one of the United States of America, within 
sixty days afzer service on you of this Notice; 


Sr cake Ge ee eee SS ; ? r 
And Cake Nauticr tha if you fail to do so. pleadings may be noted closed against you and 
you may not be permitted to celiver your Statement of Defence. 


And Cake Nutice that, where pleadings have been noted closed against you, you may be 
deemed .o have admitted the plaintiff's claim and vou mes not be entitled to notice of any mietion 
for judrment or notice of trin, AND JUDGMENT MAY BE GIVEN AGAINST YOU IN YOUR 
ABSENCE. ; 

Dated at Toronto this 3rd day of November 19 75 


(Signed) Nyalin pf +071 Ab Lyveieh eone'f i. 


Solicitur 5 for Narold W, OM. Smith cadet a 


> 


EXHIBIT « 
A - NOTICE FOR SERVICE OUT OF ONTARIO 
tS 
no / AbD. i 7) 
In the oVpreme Court vf Cnty to 


ACTION COMMENCED IN TILE JUDLCLAL 
DISTRICT OF YORK 


HAROLD W. M. SMITil 


VS. 


CANADIAN JAVELIN LIMITED, 
SECURITIES AND EXCHANGE 
COMMISSION And MEYER EISENDSERG 


' Notice for Service 
: Out of Ontario 


GENERAL FORM 


—————————— 
——. — oS 


—— 


Dye & Durham Cu Limited 


6 


The Writ in this action was issued by 
MILLER, THOMSON, SEDGEWICK, 
LEWIS & HEALY 


of the City of Toronto 


in-the Judicial District of York 


Solicitor’s for the said Plaintiff 


. , who reside at 
Vineland Station, Ontario. 
MILLER THOMSON 
SEDGEWICK LEWIS & HEALY 
21 King Strect East 
" Toronto Ontario 
M5C 1A9 


PLAINTIFF'S SOLICITOR 


7 ae a Mi ae sy 2 


Tf. Lh: SUPEEMG COURT OF ONTA = ) 
EXHIBIT A - STATEMENT: OF CLAIM 
BETWEEN: A20 


HAROLD W. M. SMITH 


Plaintiff 
- and - 

CANADIAN JAVELIN LIMITED, SECUSITTES 

AND EXCHALGE COMMISSIO::, and MEYER 

EISENBERG 
Defendants 

STATEMENT OF CLAIM 
(Writ issued the 3rd day of November, 1975) 
i. The plaintiff is a director and shareholder 


of Canadian Javelin Limited residing in the Province of 
Ontario. in the Judicial District of Niagara North. 

2 ‘ 
2. The defendant Canadian Javelin Limited (herein- 
after referred meee “Canadian Javelin") is a public cor- 
poration incorporated by letters patent issued pursuant to 
the laws of Canada having its head office at the City of 
Montreal in the Province of Quebec and maintaining a branch 
register of transfer of shares in its capital stock in the 
City of Toronto. Certain of th> directors of the said 


defendant reside in the Province of Ontario wherein, from 
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time to time, meetings of its Board of Directors take place. 


3. The defendant Securities And Exchange Coinmission 


(hereinafter referred to as "SEC") is an agency of the 


Government of the United States of America capable of suing 


and being sued and maintaining its principal offices at the’ 


City of Washington in the Nistrict of Columbia within the 


America. 


United States of 


4. The defendant Mever Eisenberg (hereinafter 


referred to as, "Eisenbkerg”) is an attorney at law carrying 


on the practice of his profession at the said City of 


° a 
. 


Washington. 


5. In the year 1973, the defendant SEC commenced 


a civil action in the United States District Court Southern 


District of New York bearing number 5 
the defendant Canadian Javelin, John C 


M. Wismer were defendants alleging, 


of the Securities Act cd 1933 and the Securities Exchang 


Act of 1934, being legislation of the United States of America. 


6. On July 17th, 1974 Ur. Justice McMahon of the 


said United States District Court granted a judgment against 


Canadian Javelin in the nature of a Final Judgment of 
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Permanent Tajunction enjoining the defendant Canadian Jave-. 
lin Limited, inter alia, by sections I, II and III thereof 
from engaging in unlawful acts, dealing in securitics other 
than in compliance with the Securitics Act of 1933, 15 
U.S.C. 77E and from filing misleading materials contrary 


to the Securities Exchange Act, all of which are more 


io) 


particularly set out in the said jucgment to which the 


plaintiff prays leave to refer to at the trial herein. 


7. By section IV of the said judgment, the said 


judgment ordered that: 
ns -1.---The Board. of Directors by causing 
Javelin to enter into th udgment shall be 
2 
fully and continuously responsible for carrying 


it out. 


2. Javelin will be subject to the 
continuing jurisdiction.o£f thé Corst with respect 
to this Judgment. f 

3. The management of Javelin shall 
propose directors, vote their shares, and shall 


the election of directors, 


n ‘ 


solicit proxies fo 
at least 40 percent of whom shall consist of 
outside independent directors wo shall meet the 
following criteria to the satisfaction of the 
Commission: , 
(a) persons of integrity; 
(b) persons not employed by Javelin 
or any of its subsidiaries or 
affiliates; 
(c) persons not under the control of 
Javelin or any of its subsidiarics 
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or wffiliatles. in comncqucnce of 
any significant business interest; 


(d) persons who are not presently 
‘officers of Javelina; 


(e) persons not presently controlled 
by those owning the controlling 
voting intcrest in Javelin. 


4. Javelin, its officers and dircctors, 
by action of the Board of Directors, shall designate 
and at all times maintain an agent in the United 
States authorized to accept service of civil or admin- 
istrative process relating to the activities of 
Javelin, its subsidiaries and affiliates, served 
by or on behalf of the Commission including 
Subpoenas and complaint. Javelin shall at all 
times advise the Commis 
of such agert. Anyone so served shall retain any 
defenses he or 


i 
action, except lack of proper service. 


: 5.. All dissemina 


ior ° 
Javelin or any of its subsidiaries to the public 
r 


A uieaneeiae press conferences, meetings with 
security analysts, or otherwise shall be made 
only through a public information officer of 
Javelin designated within thirty days of this 
Judgment for such purpose... No other officer or 
employee of Javelin shall engage in any such diss- 
€mination of information. f 

6. Javelin shall establish within thirty 
days of this Judgment a standing compliance com- 
mittee. A majority of the standing committce 


shall consist of independent Board members 


meeting the requirements of paragraph 3 of this 
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Judgacent. Tac pub! infortattion of fieer shall 


be a member of this committee. The standing 
committee shall pass on all information to be 
disseminated to the public. Such committce 

will be fully:‘responsible at all times to the 


full Board of Directors. 


7. Javelin shall name a special inde- 
Pendent outside counsel (hereinafter "Special 
Counsei") to the standing committee, which 
Special Counsel shall be satisfactory to the 
Commission. Special Counsel shall review the 
dissemination of all information to the public 
by Javelin or any of its subsidiaries, its 
officers and directors, and shell be authorized 
to take all reasonable steps to secure Javelin's 


compliance with the U. S. securities laws and shall 
make such inquiries as he deems necessary co see 

to it that this Judgment is being carried out. 
Special Counsel shall have no business or pro- 
fessional relationship with Javelin other than the 
performance of the functions set forth herein. 
Special Counsel shall notify the Commission and 
Javelin's Board of Licectors in any respect 

in which he believes the Judgment is not being 
carried out and advise the Board as to the steps 
necessary to cure such failure. 


8. Javelin shall instruct its general 
counsel to make himself available to the Special 
Counsel to the committee or to the Commission 


Staff. 


9. Javelin shall provide that Special 
Counsel to the “ommittce shall have complete 


access to all directors, officers, employees 
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of Javelin, to members of the comnittece, and 


to al] relevant papers and records of the Company 


so as to enable him to carry out his function. 


10. In the event Special Counsel is 
denied access to documents, Javelin personnel 
or any other material information, he shall 


notify the Board of Directors and the Commission. 


ll. In the event that the Commission 
brings suit in the United States, or otherwise 
¢ | 
initiates any action to enforce compliance with 
this Judgment, Special Counsel shall (a) make 
a demand on the company's Board of Directors to 


take, in Canada, whatever steps they deem appro- 


priate under Canadian law to enforce compliance 

with such Judgment, (b) bring the matter to the | 
attention of the authori-ies in Canada having 

jurisdiction for such action as may be appro- 


priate and warranted under the circumstances. F 


12- Subject to the terms of paragraph 5, 
Javelin shall provide that neither John C. Doyle 
nor anyone else shall have responsibility or the 
right to disseminate information to the public 
on behalf of Javelin except upon the express 
request a..j prior approval of the compliance 


committee and Special Counsel. 


13. If the Special Counsel refuses to 
carry out his function under the terms of this 
Judgment, or resigns, or is discharged or for 
ar *-reason whatsoever ceases being Special 
Counsel, then Javelin shall ‘pooint within a 


prompt and reasonable tin another Special 


Coun lL iatvi wetory Ceo Casas Oe ae tirile ae. 
a ae) Bh . P " Te dy pte re 
, 
G l ? ya ; leg? iw! \ i 


when recuired, the Cotraission may ove the Court 
for appropriate action. Special Counsel shall 
not be dischurced excevt on-notice in writing to 
the Commission stating the reasons for such 
discharg2 prior to the discharge of the Special 


Counsel. 


14. Where disclosures outside the United 
States by Javelin, its subsidiaries, affiliates or 
representatives are required by the laws of Canada 
or of any other country or by the rules and 


regulations of any regulatory authority or stock 


exchanse having jurisdiction, Special Counsel to ‘ 
the Committee shall take such laws, rules or : 


regulations into account in any review he may 


conduct. 


15. The Commission may at any time apply 
to the Court for a 


the terms of this Judgment. 


16. This Judgment shall not be construed 
to limit the Comnaission's authority otherwise to 
enforce compliance with the securities laws of 


the United States.” 


8. When entering such judgment, Mr. Justice McMahon 
3 27 

did so upon the purported consent in writing of the defendant 

Canadian Javelin in the form of a consent in writing signed 


by che said defendant on May 29th, 1974 pursuant to a reso~ 


lution by the Board of Directors of the said defendant 
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Canadian Jevelin on May 2bvin, 72 RIE eee cote rise 


PiGkiehin St Se Stes LO. Ts SES) US ae Se Sev Ret Coit AE 


9. Purporting to act pursuant to the said Judgment, 
a Compliance Committee was established and the defendant 
Eisenberg was appointed Svecial Counsel by the Board of 


Directors of Canadian Javelin. 


10. By a Proxy Statement And Notice of Annual General 
Meeting of Shareholders to take place on December 17. 1974, 
which document was dated November 27th, 1974, a statement in ae 
relation to the said judgment was made. The plaintiff prays 
leave to refer,to the said Proxy Statement at the trial 
herein. The said stat nent failed to report accurately the 
aforesaid iucement in that it? , 
(a) failed to disclose that of the directors 
‘to be proposed by management, 40 per cent 
of such directors had to meet criteria set 


out in the judgment to the satisfaction 


of the defendant SEC; 


(b} failed to disclose that the said judgment 
required Canadian Javelin to designate a 
public information officer and that such 


appointment was not voluntary as the 


aid statement .inferred; - - 


(c) 


(d) 


(e) 


(£) 


(g) 


voluntery as the said stetemunt interruds 
misle@ the sharcholders by stating that such 
a committee was “fully responsible to 
Javelin's Board of Directors....” without 
also reporting that its members were required 
to be versons satisfactory to the defendant 
SEC; 

failed to state that all dissemination of 
information by Canadian Javelin or.its sub- 
sidiaries is, by the judgment, to be made 
public only through an information of2icer 
appointed with the approval of the SEC, not 
being an officer ‘or director of Canadian 
Javelin whose officers and employees were 
prohibited by the said judgment from engaging 


in dissemination of information; 


failed to state that the appointmer~ of a 
Special Counsel satisfactory to the SEC 
was a mandatory provision of, the said 
judgment; and 

failed to attach a copy of the judgment 


and failed to include a text thereof. 


a 


its 


assigns 


(a) 


(b) 


(c) 


(d) 


(e) 


officers, 


—- 


Taye plaintrss a ee ress PUL tit Ge 


‘ a 14 . 
spvwants, 1 rectors, 


agents, 


upon the following grounds: 


The aforesaid acts unlawfully interferred 


with the rights of shareholders to freely 


elect directors cursuant to the By-Laws | 


of the defendant Canadian Javelin; 


The aforesaic acts purported to amend 
the by-laws of Canadian Javelin in relation 


to qualification of directors by resolution 


when such could only be accomplished by - 


by-law; 


+ 


The aforesaic acts were not confirmec 


either by a4 special general meeting of 


shareholcers for such purpose nor 


by any meeting of shareholders at all; 


The afore 


said acts effectively 


a delegation and as 


signment of 


and duties 


of the officers and 


constituted 
the powers 


directors 


of Canadian Javelin; 


The 


without by 


afor« 


aid: act 


s have introduced 


--law a control over the int 


ernal 


Y ae 


A30 
Wants ao Sm Se a of Canadian 
J Rah WLy t Stwcbiowi, Kinaeds ae 
or cons Of eirertias enol oO; 
Cc dian J lin; 
(£) The aforesaid acts constitute an unlawful 


fetter upon the discretionary exercise of 
the powers of the Directors of Canadian 


Javelin; 


(g) The aforesaid acts impose a mandatory 


solicitation of proxies by management 


of.Canadian Javelin; 


(h) The aforesaid acts constitute an 
abdication of the rights of directors 


and officers of Canadian Javelin to 


. -""a"Committee, the membership of which is 


Eisenberg; and 


(i) The aforesaid. acts constitute a 
mandatory delegation of the powers 
and duties of directors and officers 
of Canadian Javelin to the defendant 


« 


Eisenberg. 


12. The plaintiff pleads the provisions of the 


Canada Corporations Act R.S.C., 1970 Chapter C-32 as amended 


(b) 


(c) 


(da) 


(e) 


(f£) 


~- 42% 
A3) 
cet hagtenst 64 st lesser TAP, 94, BH, O, D2, BD anol 1028 
mer Crate tt Votes voaAtaut the dex to: 


a @eclaration that a Resolution of the Board of Dir 
of Canadian Javelin Limited cated May 28th, LO¢s. was 
is illegal, null, void and ultra vires the powers of 
said Board of Directors and Canadgian Javelin Limited; 
a declaration that a Certificate of Resolution anda 
Consent to Judgment dated May 28th, 1974 was and is 
illegal, null, void and ultra vires Canadian Javelin 
Limited; 


‘ 


” 


-_ 


‘a Geclaration that section IV of the Judgment of 
Justice “icMahon made on July 7th, 1974 in an act 
the United States District Court Southern Distric 
New York between the defencant Securities And Exc 
Commission as olainti anc Canadian Javelin Limi 
ae: 

a 


~ 
~ 


cr ty ct 


John C. Doyle and Willian H. Wismer as defendant 
was null, void, ill an@ not binding upon Can 
Javelin Limited, its 
rs 


icers, servants, directo 
holders, successo a assigns; ° 
a declaration that the appointment of the defendant Meyer 
Eisenberg as Special Counsel pursdant to the said secticn 
of the said Judgment ‘is illegal, null, void and not 
binding uD0n Canadian Javelin Limited, its fFicers, 
directors, servants, shareholders, successors and assigns, 
and a mandatory order recuiring Canadian Javelin Limited 
to dissolve the position anc appointment of Soecial Counsel; 


a declaration that the appointment of a Compliance Committee 
pursuant to the saia@ section of the said Judgment is 
illegal, null, void and not binding upon Canacian Javelin 
Limited, its officers, Girectors, servants, sh eholcers, 
successors and assigns anda mandatory orcer r ui 
Canadian davelin Limited to Gissolve the said 


Qn 


NOM F& 


O 
ti i+ 
a 
ct i+ 
oes 
@ + 
itt 


an interin, interlocutory end permanent order r 
and prohibiting Canadian Javelin Limited, its o 
servants, directors, sharcholders and its co-de 
herein, their and each of their servants, agents, officers, 
directors, the Compliance Committce, its members, and any 

other person to whom notice of such order is received fron 
operating, acting, functioning or ‘continuing or purporting 


= 43°) 
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to confines to aQper ate, act or function in accordance 
or in compliance wihteh hres eth bee eit pee, UM at Cates rial 
Aen ek OLE Pie ¢ r : ithowt. exerpe Lows 
: goths A ? 
(<j) ee o ye Shes eee ks sa { 
(h) eveh fyrther and other rr Tiek tad tee Sire ects he 
Court mi seen just. 


The Plaintiff proposes that the trial of this action 


take place at the City of St. Catharines in the Judicial District 


of Niagdra North. 


DELIVERED this 3rd day of November, 1975 by 


e 


MESSRS. MILLER, THOMSON, SEDGEWICK, LEWIS & HEALY, 21 King 


Street East, Toronto, Ontario, M5C 1A9, Solicitors for the 


& . 
- e 


Plaintif£ 


a 


EXHIBIT B - JUDGMENT OF U.., DISTRICT COURT IN SECURITIES 
EXCHANGE COMMISSION v. CANADIAN JAVELIN LIMITED A33 


y.S. DisTed, 


UNITED STATES DISTRICT CouRT 


SOUTHERN DISTRICT OF NEW YORK FILED “oR 
quly 14,1994 
SECURITIES AND EXCHANGE COMMISSION SDNY 
: : 73 CIVIL 5074 F 
Plaintiff, hF™ 
: JUDGMENT OF PERMANENT 
= against - INJUNCTION AGAINST 
8 CANADIAN JAVELIN LIMITED 
CANADIAN JAVELIN LIMITED AND STIPULSZION AND 
JOHN C. DOYLE ; : CONSENT WITH RESPECT 
WILLIAM M. WISMER THERETO 


Defendants. 


Plaintiff Securities and Exchange Commission 

("Commission"), having filed a Complaint for Injunction and 

ancillary relief in this matter and it appearing to the Court 

from the annexed Stipulation and Consent, which is attached 

hereto and made a part hereof, that the defencéant Canadian | > 
“Javelin Limitea t~vaveiin™) Nad auuiived, evicss—fsr ths pars = -_----+ 
~ poses of this action and enforcement of this Judgment, the 

jurisdiction of this Court over it and over the subject matter 
of this action; and, without admitting or Genyins the alleca- 

tions of the Complaint, and solely for the purposes of this 
_action, has ‘consented to the entry of a Final Judgment of 
Permanent Injun: tion enjoining said defendant from engasirz , in 

acts and practices in connection with the offer, purchase and 

sale of securities which constitute and would constitute viola- 

tions of Sections 5 and 17(a) of the Securities Aet. of 1933, i5 

U.S.C. 77e and 15 U.S.C. 77q(a), and Sections 10(b) and 13(a) of 

the Securities Exchange Act of 1934, 15 U.S.C. 784j(b) and 15 U.S.C. 
78m(a), and Rule i0b-5, 17 CFR 240.10b-5, Rule 12b-20, 17 CFR 


240.12b-20, Rule l3a-l, 17 CFR 240.13a-l1, and Rule l3a-13, 17 


ho 


CFR 240.13a-13, promulgated thereunder, and that plaintiff 
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Commission and Javelin have waived entry of findings of fact 
and conclusions of haw uncer Rule 52 of the Federal Rules of 
Civil Procecure; and it futther appearing therefore that this 
Court has jurisdiction over this aichabeiinics and over the subject 
matter of this actior; the Court being fully advised in the 
premises and there being no just reason for any delay in the 
entry of this Judgment, it is hereby 

I. 

ORDERED, ADJUDGED AND DECREED that defendant Javelin, 
its officers, agents, servants, employees, directors, and those 
persons in active concert and participation with it, are perma- 
mently enjoined and restrained from directly or indirectly, by 
the use of any means or instrumentality of interstate commerce, 
or of the mails or of any facility of a national securities 
exchanse 

A. Obtaining money or property Sy making, OF making, 

materially false and misleading statements oF omitting 
to state material facts necessary in order to make 
statements made, in light of the circumstances uncer 
which they were made, not misleading, concerning but 
“not limited to: 
(1) . the financial condition of Javelin, 
its subsidiaries or affiliates; 
(2) Javelin's right, capacity and ability 
to exploit any mineral discovery; 
(3) any feasibility study related to 
Javelin's various business activities; 
(4) the granting of mineral concessions 


to Javelin, its subsidiaries, or affiliates; 
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(5) the present and potential impect of 


legislation or governmental acts affecting 

Javelin's business activities; 

(6) discussions with others to arrange for 
financing of Javelin's various projects; 

(7) discussions with others to arragse for 
the sale of the products of Javelin's various 
projects; 

(8) the terms, conditions and timeliness of 
Javelin's contracts or letters of intent; 

(9) the anticipated time needed before produc 
tion on Javelin's various activities can be 
meaningfully commenged; 

(10) the size of Javelin's various projects 
and developments; 

' (11) the profitability of Javelin's various 
enterprises; 

(12) the requisite financing needed and 

é available for any project or activity; 
- (13) the business operations ox capabilities 
of Javelin, its subsidiaries, oF affiliates; and 

(24) other items of similar purport anc object; 
B. Employing any Gevice, scheme OF artifice to 

ae defraud, 

Cc. Engaging in any act, practice or course of 
business which operates or would operate as 4 fraud and 
deceit upon any person 

in connection with the offer, purchase, OF sale of securities 
of Javelin, its ‘subsidiaries or affiliates in violation of 


Section 17(a) of the Securities Act of 1933, 15 U.S.C. 77q(a) 


~he 
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and Section 10(b) of the Securities Exchange Act of 1934, 15 
U.S.C. 78}(b), and Rule 10b-5, 17 CFR 240.10b-5 promulgated 


thereunder. 


II. 


ORDERED, ADJUDGED AND DECREED that defendant Javelin, 
= 


its officers, agents, servants, employees, directors, and those 


persons in active concert and participation with it, are perma- 


nently enjoined and restrained from directly or indirectly, by 


making use of the mails or the means and instruments of trans 
portation and communication in interstate commerce, in the 


absence of applicable statutory exemptions; 


(a) selling the securities of Javelin or any of its 


subsidiaries or affiliates through the use or medium of 


any prospeccus or otherwise; or carrying or causing to 


be carried any security of Javelin or any of its subsidi- 


aries or affiliates for the purpose of sale or Gelivery 
after sale, unless and until a registration statement is 


in effect with the Commission with respect to such 


securities; and . 


(b) offering to sell the securities of Javelin or 


any of its subsidiaries or affiliates through the use or 


medium of any prospectus or otherwise unless and until a 


registration statement has been filed with the Cozmission 


-~- with respect to such securities, 


in violation of Section 5 =f the Securities Act of 29233, 23 


U.S.C. 77e. 


rit. 


ORDERED, ADJUDGED AND DECREED that defendant Javelin, 


its officers, agents, servants, employees, directors, and those 


-S- 
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persons in active concert and participation with it, are 
permanently enjoined and restrained from directly or indirectly 
filing materially false and misleading annual and other periodic 
reports required to be filed with plaintiff Commission pursuant 
to Sections 13(a) a7? (b) and 15(d) of the Exchange Act. 
IT IS FUt. ER ORDERED that defendant Javejin, within 
60 days of the date of this Order or at such other time as the 
plaintiff Commission may by order allow, will 
(1) make all required filings with the Comnission 
not heretofore made; 
(2) make any amendments and supplements to its 
present filings with the Commission as required by law; 


(3) disseminate to all shareholders such information 


as is necessary to bring to their attention corrections, 


! 
and ‘* | 
oon 2nsn ts ct cerprlements nrawi dad Far in (9% ahnve and | 
shall edvise them fully concerning the present status of 


the affairs of the company. 


IV. 

‘If IS FURTHER ORDERED that: 

l. The Board of Directors by causing Javelin to enter 
into this Judoment shall be fully ant continuously responsible 

_for carrying it out. 

2. Javelin will be subject to the continuing 
jurisdiction of the Court with respect to this Judgment. 

3. The management of Javelin shall propose directors, 
vote their shares, and shall solicit proxies for the election of 


directors, at least 40 percent of whom ~a1all consist of outsice 


independent directors who ..1al1 meet the following criteria to 


a, * 
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the satisfaction of the. Commission: 

(a) persons of integrity; 

(b) persons not employed by Javelin or any of its 

subsidiaries or affiliates; 

(c) persons not under the contrdl of Javflin or any 

of its subsidiaries or affiliates in consequence of any 
significant business interest; 

(a) persons who are not presently officers of Javelin; 

(e) persons not presently controlled by those owning 3 

the controlling votine interest in Javelin. 

4. Javelin, its officers and directors, by action of 
the Board of Directors, shall “designate and at all times maintain 
an agent in the United States authorized’ to accept service of civil 
or administrative process relating to the activities of Javelin, 
its subsidiaries and affiliates, served by or on behalf of the 

/ 
Commission including subpoenas and complaint. Javeiin Sn@aii ac 
all.times advise the Commission of the nane and address of such 
agent. Anyone so served shall retain any defenses he or it may 


have under the law to such action, except lack of proper service. 


5. All dissemination of information by Javelin or 4ny 


of its subsidiaries to the public whether by means of press 
releases, reports, letters to shareholéers, filings with regulatory 
“agencies, press conferences, meetings wit’ security analysts, OF 
otherwise shall be made only through a pubiic information officer 
of Javelin designated within thirty days of this Judgment for such 
purpose. No other officer or employee of Javelin shall engase in 
any such dissemination of information. 

6. Javelin shall establish within thirty days of 
this Sudenent a standing compliance cormittee. A majority of 
the standing committce shall consist of indepen?ent Board members 


meeting the requirements of paragraph 3 of this Judgment. The 


= 
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public information officer shall be a member of this committee. 
The standing committee shall pass on all information to be 
@isseminated to the public. Such comnittee will be fully 
responsible at all times to the full Board of Directors. 

97. Javelin shall name a special independent outsice 
counsel (hereinafter "Special Counsel") to the standing comnittee, 
which Special Counsel shall be satisfactory to the Commission. 
Special Counsel shall review the dissemination of all information 
to the public by Javelin or any of its subsidiaries, its officers 
and directors, and shall be authorized to taxe all reasonable steps 
to secure Javelin's compliance with the U. 5S. securities laws and 


shall make such inquiries as he deems necessary to see to it that 


this Judoment is being carried out. Special Counsel shall have 


mo business or professional relationship with Javelin other than 


the perfor=mence of the functions set forth herein. Special Counsel 


eMnaii smucacy ise Conmissisn s== FXeeqlinte Rnard of Nirectors in -anv. 


respect in which he believes the Juésment is not being carried out 
and advise the Board as to the steps necessery to cure such failu 
8. Javelin shall instruct its general counsel to maxe 


himself available to the Special Counse- to the coraittee or to 


* the Commission staff. 


9. Javelin shall provide that Special Counsel to the 
Committee shall have complete access to all directors, officers, 
employees of Javelin, to members of the cormnittee, and te all 


- 2 
relevant papers and recores of the Company sc as to enable hin 


to carry out his function. 


10. In the event Special Counsel is denied access *° 
document :, Javelin personnel or any other material information, 


he shall notify the Board of Directors and the Comnission. 


ALO 
ll. In the event that the Commission brings suit in 
the United States, or otherwise initiates any action to enforce 
compliance with this Jucgment, Special Counsel shall (a) make a 
demand on the company's Board of Directors to take, in Canada, 
whatever steps they deem appropriate under Canadian law to enforce 
compliance with su~h Judgment, (b) bring the aaa al the atten- 
tion of the authorities in Canada having jurisdiction for such 
action as may be appropriate and warranted under the cists 
12. Subject to the terms of paragraph 5, Javelin shall 
provide that neither John C. Doyle nor anyone else shall have 
responsibility or the right to disseninate information to the 
public on behalf of Javelin except upon the express request and 
prior approval of the compliance cormittee and Special Counsel. 
13. If the Special Counsel refuses to carry out Ais 
function under the terms of this Judoment, or resigns, oF is 
discharged or for any reason whatsoever ceases being Special 
Counsel, then Javelin shall aproint within a prompt and zeason-~ 
able time another Special Counsel satisfactory to the Commission. 
If Javelin shall not have proceeced with reasonable diligence 
in the selection of a new Special Counsel when required, the 
Conmmtasion ray move the Court for appropriate action. Special 
Counsel shall not be discharged except on notice in writing *o 
the Commission st~ting the reasons Sie butts discharge prior to 
_the discharge of the Special Counsel. - 
. 
14. Where disclosures outside the United States by 
- Javelin, its subsidiaries, affiliates or representatives are 
required by the laws of Canada or of any other country OF by the 
rules and regulations of any regulatory authority or stock 


exchange having jurisdiction, Special Counsel to the comnittee 


io} 
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? shall take such laws, rules or regulations into account in any 
review he may conduct. 
15. The Comnaission may at any time apply to the Court 
for appropriate rel.c«f to enforce the terms of this Judccment. 


o 
16. This Judsment shall not be construec to Llinit 


+s 
—- 
—— 


Commission's authority otherwise to enforce compliance with th 


securities laws of the United States. 


Dated tlanYab Warfot 9. 2M 2M hen) 


Me \1, Git “United, states Dissrict sucze 
” : : 
udement ENTERED 
° ci , 


EXHIBIT B - CONSENT 


UNITED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NEW YORK 
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ee 


SECURITIES AND EXCHANGE COMMISSION 


= 


Plaintiff, ’ 
3 73 CIVIL 5074 
= against - 

3 
CANADIAN JAVELIN LIMITED 
JOHN C. COYLE Si 3 
WILLIAM M. wISSER ; 

2 

Defendants. 
3 
— a 


CONSENT ‘ 
The defendant, Canadian Javelin Limited (*Savelin" . 


hereby consents and agrees as follows: 


I. 

The deferdant, Javelin, for purposes of this action 
only and the enforcement of this Judgment enters a general 
appearance, acxnowledses receipt of the Complaint filed herein 
and admits the jurisdiction of this Court over it and over 


the subject matter of this action. 


e. 


q 1I. 
Tre defendent, Javelin, consents that this Court, 
forthwith and without further notice, may enter the foregoing 
” gteached Jud..cat of Permanent Injunction enjoining it fron 
engaging in acts and eractices in connection with the offer, 
purchase and sale of securities which constitute or would 
constitute violations of Sections 5 and 17(a) of the Securities 


Act of 1933, 15 i‘ S.C. 77e and 77q(a), Sections 10(b) and 13 (a) 


of the winced tbe Exchange Act of 1934, 15 u.S.C. 78j(b) and 


78m(a), and Rules 10b-5, 12b-20, l3a-l1 and 13a-13, 17 CFR 


240.10b-5, 17 CFR 240.12b-20, 17 CFR 240.13a-1 and 17 CFR 


240.13a-13, promulgated thereunder. 


IIt. 
The defendant, Javelin, in consenting to the entry 
of the foresoing attached Judgment of Permanent Screbetben, 
does so without acénitting or denying any of the allegations | 


made by the plaintiff Securities and Exchange Commission in 


its. complaint. 


Iv. 
The defendant, Javelin, waives entry of findings of 


fact and conclusions of lew unéer Rule 52 of the Federal Rules 


of Civil Procecure. 


Vv. 
The defencant. Javelin, states that no tender, offer, 


promise or threat “~ ‘ny kind whatsoever has been made by tne 
plaintiff Securiti. nd Exchange Cormission, or any member, 
officer, agent or representative thereof in consideration for 


this Consent. 


CANADIAN JAVELIN LIMITED 


OAV UT 


yt & fie pion may a 


AL, on this 29th day of MAY, 1974 
‘ 


SWOPN TO at MONPRE 


os vat Re Kee 


7 — 
ba he a bhete 


r 


Gerard Lucnarre 
‘ A, eS ae 
Notary Public F ’ | 


ry 


Ally 


CERTIFICATE OF RESOLUTION wal 

I, ee Bez re 3 » Secretary of CANADIAN 
JAVELIN LIMITED, a Canadian corporation, hereby certify that ° 
the resolution attached hereto is a true and complete copy of 
a resolution adopted by the Board of Directors of Canadian 
Javelin Limited at a meeting duly held on May 2972 (904 
at which a quorum was present .and actine throughout and that 
said resolution has not in any way been rescindedc’or sodifiec 
and is in full force and eetect. as of the date hereof. 

IN WITNESS WHEREOF, : have signed the Certificate as 
Secretary of the corporation and affixed the seal of the 


a 7H 
corporation cn this 29 —- day of May , 1974. 


| t. @ WALA PR Ts . 
dU eccnlier. 


SWORN TO at MONTREAL, on this 29th day of MAY, 1974 


Gerarc oucn2r=e 
3 . Notary Public 


A4S 


RESOLVED, that Pr a hs Vena , Secretary a tT 


of ‘CANADIX: JAVELIN LIMITSO, a Canszcisa orcoration, be ead : 
he hereby is authorized and @irected on behalt of CANADIAN on 
JAVELIN LIMITED to censent to =e entry of a Juccment of 
a Permanent Injunction in susst ially the form annexea 7 
hereto in an action broucht by ake United States S=CURiITI= { 
AND EXCHANGES CCMMISSIC:, whicna Complaint alleces thy 
CANADIAN JAVELIN LIMITED violated Sections 5 ana 17(a) of the J 
Securities Act of 1933, 15 U.S.C. 77e anc 15 U. S.C. 74a), Sali 
and Sections 10(>) and 13{a) of the Securities Exchance Act Pets 
of 1934, 15 U.S.c. 731(b} and 15 U.S.C. 7Sx(a), anc Rules Q 

3 ae jae Ts 


10b-5, 17 CFR 240.195-5 and 125-20, 27 CPR .240.125-20, Lsaq- 
17 CFR 249.l3a-l1, and .13a-13, 17 CFR 240.liia-13 promulgatec deaida 


thereuncer; ( 


FURTHER RESOLVED, that the Secretary of CANADIAN Coes 
Canadian corsoraticn, be and hereby is 


JAVELIN LIMIT=SD, a Cana 2 3 
authorized anc directed on behalt of CANADIAN SAVEcelt gil oe Thi nng 
to desicnete an acent in the United States. wno snall 5e Glas 
authorizec to accest sexzvice of civil or acministrative srocess nee. 
relating =c the activities of the comeanv, its sussiéi2ries fat din. 
and affiliezes served by or on behal= of the SECURITIES AD Ge 
EXCHANGE COMMISSION of the United States, inclucing stsfoeneas 2, 
and complaints; ee 
e Oirarle 
5 FUPTE TER RESOLVED, that the provisions of ordering SA Rrra 
paragraon 4V, SuSErsresclieris H Gem ererorT hs ia ; ME oo J 
Permanent Intunction Acasnse Canaéian Javelin 
Stipulation and Consent with Ressect Trereto by ti: 
with by the management upon the aforesaia ait) lar: 
ts AWA 4 


effectiv2. 
- 
Ih a 


CANADIAN ‘AVELIN LIMITED : 


Pi] 
pateo: \ay 24° 


SWORN TO at MONTREAL, so: this 29th day of MAY, 1974 


ee wts\ ete: vf 


Oe ae a ’ 
Gerare Lucnurme .* 


Bek ene ARN 
Notary Public Lee 
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—< 
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AUTHORITIES 


SECURITIES EXCHANGE COMMISSION MEMORANDUM OF 


(Filed December 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE COMMISSION 
Plaintiff, 

- against - 

CANADIAN JAVELIN LIMITED 

JOHN C. DOYLE 

WILLIAM M. WISMER 


Defendants. 


POINTS AND 


MEMORANDUM OF 


SION MOTION FOR AN 
ORDER TO APPOINT COUN CEL 


FEES AND EXPENSE 


This memorandum is submitted by the Securities 


and Exchange 


Commission in support of its motion for An Order to Require 
q 


Defendant to Appoint Counsel and to 
The motion is made in reliance 
Injunction a@gaiust Cauesdiau Javelia 
on July 17, 1974. 
In addition to injunctive re 
other things that 


"lL. The Board of Directors »by 


Judgement of 


Limited enterea 


rt 


into this Judgment shell de ful 


respensivle for carryinys it out.’ 


"2. Jiuvelin will be subiect 
tion of the Court with resvect 
p 


4. Javelin, its officers and 


che Board of Director 3, shall 


maintain a1 agent in the United 


AL8& 


“subpoenas and complaint. Javelin shall at all times 
advise the Commission of the name and address of such 
agent. Anyone so served shall retain any defenses he 
or it may have under the law to such action, except 
lack of proper service. ' 

"7. Javelin shall name a special inJependent outside 
counsel (hereinafter ‘Special Counsel') to the standing 
committee, which Special Counsel sha'l be satisfactory 


* to the Commission. Special Counsel shall review the dissemi- 


nation of all information to the public by Javelin or any 


tm 


of its subsidiaries, its officers and directors, and shall 
be authorized to take ali reasorable steps to secure 
Javelin's compliance with the U. 5. securities laws and 
shall make such iaquirvies as he deems necessary to see to 
it that this Judgment is being carried out 

"15. The Commission may at any time apply to the Court 


for appropriate relief to enforce the terms of this 


Judgment." 


Furthermore, the provisions of the Order of Permen 


Injunction generall, apply not only to Canadian Javelina Limited, 
but to its officers and directors as well, and Sectiou IV (1) 
' specifically imposes a continuous responsibility on the Board 
of Directors to carry out the Judgment. 
The plaintiff in the Canadian law suit is a director of 


Canadian Javelin Limited who throughhis law suit seeks to effec- 


tively nullify a major portion of the Court decree in the ratter. 


The law suit tiled in Canada seel:s relief which would provick 
that Canadian Javelin Limited acted beyond its authorirs n 
conscutins to the previsions of Section IV of the Ju it ¢ 


ee Akg 


Permanent Injunction against Canadian Javelin Limited entered 
by this Court. Special Counsel indicates he has been informed 
it is probable that Canadian Javelin Limited will not actively 
defend the allegations of the Canadian law suit. 

The Securities and Exchange Commission files the attached 
motion based upon the above cited provisions of this Court's 
order and pr uant to the Court's inherent authority to enforce 


the provisiuns of that decree. 


Respectfully submitted, 


Wilh Cerne, 
WALLACE L. TIMMENY 


Attorney 

U. S. Securities and Exchange 
Commission 

500 North Capitol Street 

Washington, D. C. 20549 


| 
| 
| 


| 
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MOTION BY CANADIAN JAVELIN FOR STAY (Filed December 19,1978) 
UNITED STATES DISTRICT Cou?” 
SOUTHERN DISTRICT OF NEW wuik 


Et Re SM IS ee es xX 
SECURITIES AND EXCHANGE COMMISSION, 
73 Civ. 5074 
Plaintiff, LFM 
~ against - 
MOTION FOR STAY 

CANADIAN JAVELIN LIMITED, JOHN ¢, 
DOYLE and WILLIAM M, WISMER, 

Defendants. 
Ops ns cp ett np tls cl ash iy Geasdnsee bls es x 


Defendant, Canadian Javelin Limited, pursuant to Rule 8 


of the Federal Rules of Appellate Procedure, and 28 U.S.C. Section 


1651, moves this court for an order staying its judgment and 
order entered herein on December 19, 1975, pending appeal, and 
during the pendency of an appeal and tenders herewith its 

Notice of Appeal which will be filed herein immediately hereafter. 
The prospective appellant represents to the court that it has, 

in the opinion of counsel, good and right cause to appeal the 
order of the court, and that such appeal will be pursued in good 
faith and with due diligence. 

Dated: Decemder 19, 1975. 


DIAMOND & GOLOMB, P.C., 


By 
IRVING L. GOLOMB, a member of the 

firm 

Atlorneys for Defendant Canadian Javeli 
Limited 

Office & P. 0. Address 

99 Park Avenue 

New York, N. Y. 10016 

(212) 687-7550 


AFFIDAVIT OF IRVING L. GOLOMB IN OPPOSITION As 


|| UNITED STATES DISTRICT COURT (Dated December 19, 1975) 


SOUTHERN 


DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION, 


7a Civ. 
LFM 


Plaintiff, 5074 


- against - 


CANADIAN JAVELIN LIMITED, JOHN C. AFFIDAVIT IN OPPO- 


DOYLE and WILLIAM M. WISMER, SITION TO MOTION 


Defendants. 


ee 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 55: 


| 

| IRVING L. GOLOMB, being duly sworn, deposes and says: 
| 1. I am a member of the firm of DIAMOND & GOLOMB, P.C..,}| 
| attorneys for defendant Canadian Javelin Limited. I make this 


affidavit in opposition to the motion of the Securities and Ex- 
| 
change Commission (S.E.C.) for an order requiring defendant 


Canadian Javelin Limited (Javelin) to "appoint counsel and to 
pay counsel fees and expenses", as set forch in -hne order to 


Show cause, 


2. Although the S.E.C. has had the legal papers in the | 


| 

| 

| 

| 

| Ontario action on hand for at least two weeks, it has not served 
its motion papers upon me until less than two daysremained be- 
1 fore they are made returnable. I am currently under an order of | 
ty 

| Special Term, Part I of the Supreme Court, County of New York, 
| to appeus in depositions from day to day in an action entitled 
| "Catalogue Service of Westchester, Inc. v. Wise, et als", where 
I have been engaged almost all day, December 17th, and am again 
| 


scheduled to be all day, the 18th. When served at 4:30P.M. | 


aa | 


A52 
with the motion papers herein by Mr. Timmeny of the S.E.C., I 


advised him of the problem of shortness of time and that it may 
not be possible to prepare all necessary opposing papers in time 
for the Friday afternoon court appearance. An effort to bring 


| 
| 


en thic motion with unseemly haste on so short a notice by serv- 


ing a foreign corporation through an attorney in New York, with- 


out an opportunity adequately to consult officers and directors | 
gather evidence, or to meet with Company's Canadian counsel, 
raises sharp questions of deprivation of procedural and substan- | 
tive process. The time is indeed so short that the company has 
hardly had ar. opportunity to decide who should represent it on 

the instant motion. Although I had been designated its agent 

for purposes of receipt of precess in New York, that did not | 
carry with it the authority to act. It is respectfully submitted 
that the facts hereinafter shown should warrant the denial of | 
the instant motion on the submitted papers. If the Court should | 


1ot so deny this motion, it is respectfully requested that it 


ot 


be adjourned and set down for a hearing, at which time a cross- 
motion would be brought on to modify tne consent judgment so as 


! 
! 
| 
j 
j 


to eliminate certain areas of unworkability and questionable 


LO 


validity. A first draft of such a motion has already been pre- 


pared, but the papers have not proceeded to completion. TI 4m 
idvised that during the last week, Javelin's Washington counsel, 
Senator Marlow Cook, has been in touch with Stanley Sporken of 
the S.E.C. who is Mr. Timmeny's chief and occupies adjacent of- 
fices. The purpose of the contact with the S.E.C. was to pro- 
cure an audience and attempt discussions which might achieve 


cae | 


AS2 


solutions to the problems of compliance by a Canadian company 
with the United States Securities laws and reconciliation of 
foreign law with domestic. While these efforts were in proce: 
the instant motion has been brought on. It is intended to con 
tinue such dit.ucsions. There is no intention whatever on th 
part of Javelin to violate the injunction or to attack it, as 
can be seen from the fact that we had commenced the preparation 
of a motion for modification of that judgment which, when com- 
pleted, is intended to be presented to this very cou. *. 

3. The "motion" annexed to the order to show cause re- 
quests the Court to require Javelin to appoint one Meyer Eisen- 
berg as counsel to appear and defend Javelin in the action brought 
by Harold W. M. Smith in Ontario, Canada. 

4. The Eisenberg supporting “«rfidavit states that on 
December 3, 1975, Mr. Eisenberg received a copy of the papers in 
the Smith lawsuit. It further -ates that he informed Javelin's 
secretary, Mr. Mallin, that he had taken steps to retain Ontario 
counsel, that he had requested the company to pay the costs of 
such defense, and that Javelin had advised, through its Canadian 


counsel, that it had "not yet reached any conclusion as to whet 


it will reimburse us (the Eisenbageg firm) for legal and other e 


incurred in connection with the defense of the Ontario 


penses 
action", 


5. [t appears that the Eisenberg affidavit concerns 


itself solely with Mr. Eisenberg defending himself in the | 


Ontario action, where he is named as defendant, and being inder- 


aified for such defense, whereas the S.E.C. motion iu.: -ad re- 
that Javelin appoint Eisenberg to represent the company 
1 that action and pay his fees and expenses. 
6. Although the S.E.C.'s motion papers allege that 


Eisenberg ‘is uniquely qualified to represent Canadian 


cetice. it is neither proper nor customary for Canadian courts 


, permit non-Canadian attorneys to practice therein. It is 


s most unlikely that he be able to act for Javelin in Ontario, 


were he otherwise qualified. 
7. Mr. Eisenberg's experience as a securities lawyer 
the United States is not sufficient to qualify him co prac-~ 
tice Canada corporate law and to litigate in Canada. The mo- 


cion papers do not sustain the burden of showing that he is 
equately qualified, can practice in Canada, has adequate 
iarity with its laws, or can be expected to furnish prope: 


-epresentation in Canada for Javelin. The reverse must be pre- 


since,by training and experience, he is a specialist in 


‘ties matters, with offices only in the United States. 


8. Since Mr. Eisenberg is himself a defendant in the 


Lin in the Ontario Court", I am advised that, under Canadian 


| 
{ 


| 


t t court on his own behalf and does 


ri.ews and his P sition 


not further need the authority to represent Javelin in order to 


have » Forum For hls pos.it l 


n. Were this Court to direct Ja 
elin to appoint Mr. ELisenberg to represent it in the Ontario 


would y d etl nto the hands of plaintiff 


‘ y  \ 


action and lend support to his contention that the pre- 
the Board of Directors of Javelin in selecting it 
-1 have been usurped. 
velin i company organized and existing un: 
Companies' Act, with head offices in Montreal, and 
with the laws of beth Canada and the 


» latter connection, tc has consistently 

is of the consent judgment and complied wi 
which it provides, notwithstandirg sharp and 
, Canada as to whether it has improperly al 
duties and unlawfully purported to delegat: 
sable. obligations. 

the other hand, Mr. Eisenberg, as Special Coui 
tea by the directors of Javelin under the consent 

is charged with the duties of helping to su; 
ce with U. S. securities laws only. He has not 
lacks any function in relation to 

Mr. Exsenberg could not therefore properly repre- | 
volving the laws of Canada as weil 
le is concerned only with the latter, 


ms in complying with both. 


‘isenberg is in a possible conf1i 

tus yy) becausesa significant par- of the enti. 
ction IV of the judgment has 

tie manner of performance by him o! 


4e is part of the problems 


Thus, for example, delays in prompt 


7 
2 «as we | Le 


reporting hy the company may be found in the fact that: Since AS6 
December 8th, Mr. Eisenberg has not responded to me regarding 
Javelin's proposed Nine Month Report, so that it has not been 
possible to send it out to shareholders; in recent weeks, he 


held back a 10-Q Report for some 10 days; in the same period, the 


process of attempting to issue a release announcing Javelin's 


receipt of $18,600,000 of bonds from the Government of Panama 
encountered so much comment and so many questions that no release 


has finally been issued, with consequent complaint by stockhold- 


ers. 


13. When, after protracted negotiations, Javelin con- 


sented to the entry of the judgment herein, the limited functions 


of special counsel were specifically set forth in paragraph 7 of 


the judgment. This reads in part: '.9ecial counsel shall have 


no business er professional relationship with Javelin other than 


t 


functions are to "review the dissemination of all informatior to 


ehall be authorizeec to take all reason- 


the performance of the functions set forth herein". Those 
t 
the public by Javeiin... | 


» steps to secure Javelin's compliance with the United States 


avic 


shall make such inquiries as he aeems neces~ | 
{ 


Securities laws 4: 
ary to see to it that this judgment is being carried Oe is ss 
“Snecial counsel shall notify the Commis3ion and Javeiin's Board 


of Directors in any respect in which he believes the judgment is | 


not being carried out and advise the Board as to the steps neces-~ 


sary to cure such failure". 


The proposed expansion of Mr. Eisenberg's functions 


S. securities matters to interference wit» 


with respect to U. 


the company's activities in Canada would violate the restriction: 


of the judgment. It would also violate the laws of both the AS? 
United States and Ganada by depriving Javelin's directors of 

the right to select: company counsel. There is m7 requirement in 
the consent judgment that Javelin defend that judgment against 
attack in Canada. The judgment is as broad as the consent and 

as narrow. The duties of special counsel are delineated in the 
judgment. 

14. Further, Mr. Eisenberg has a financial interest 
in the perpetuation of his position as special counsel, as well 
as a professional interest in not being criticized for his per- 
formance. This creates a conflict of interest position vis-a-vis 
Javelin's need to comply with Canadian law, if the latter should 
require Javelin's directors to refrain from delegating their 
duties to a Committee and Special Counsel, acting as a pre-censor 
and pre-viewer of the Board's acts. 

15. Having already proceeded to retain Mr. Comish as 
his counsel, Mr. Eisenberg assumed the attendant risks and re- 
sponsibilities for payment. Mr. Comish must correspondingly be 
deemed to have agreed to look to Mr. Eisenberg and not to Javelin 
for compensation. 

16. I£ Jave in were directed to retain Mr. Eisenberg 
and Mr. Eisenberg retained Mr. Comish to represent Javelin, the 
problem of improper ¢slegation of the Board's prerogatives would 
be doubly compounded and a total stranger to Javelin would be in 


| 


the anomalous posture of purporting to assert the position of a 


client to whom he is a complete and utter stranger. 


17. On December 10, Mr. Eisenberg advised me he was 


considering retaining the same counsel as the S.E.C. to defend AS& 
| the Ontario action. I have just been advised that the attorney 
representing him and the S.E.C. in Ontario is a Mr. Comisn. 
| Javelin should not be placed in the position of being required 
|| to pay for S.E.C. counsel in the guise of paying for Mr. Eisen- 
berg's counsel. 

18. When I met Mr. Eisenberg in Washington on December 
10, he told me that he was asking Javelin to defray the cost of 
I his counsel. He did not tell me that he was joining in an appli- 
cation of the S.E.C. to have him appointed as counsel for Javelin 
in the Ontario action. I have been advised by Julius Mallin, 


Javelin's secretary, that Mr. Eisenberg has reques.ed kim to do 


against Mr. Eisenberg. It now appears that Mr. Eisenberg, while 


attempting to remove himself as a defendant, was attempting to 


assume a new role as counsel in the Ontario suit. 


19. Mr. Eisenberg states nothing to show that Javelin 
will not properly defend the consent judgment in Ontario, claim: 
ing only that the company was considering what action to take, 


that Ontario counsel retained by the company had not yet been 


instructed as to what their position should be and that Mr. 


Mallin had speculated on what the instructions to counsel might 


be. I am advised that the company will not disavow its consent 


to the judgment or attack the judgment, but intends to represent 


to theOntario court its desire to comply with the laws of both 


Day, Wilson and 


| 

| 

| 

| 

| 

| 

| what he could to persuade Mr. Smith to discontinue the action 
United States and Canadian jurisdictions. | 
} 


Campbell are a well-established, reputable firm in Toronto who 


may be expected to perform their tasks for the company diligent- 


* @ 


| ly and properly. 

| ASS 
20. The need for Javelin to be © »presented by an at- 

| to_aey of its own choice in the Ontario suit is further empha- 

| Sized by the development of conflicts between Mr. k.senberg's 


| . * ° : 
|| and Javelin's concepts of his duties as special counsel. It ap- 


|| pears that a certain abrasiveness has evolved related to his in- 


sistence upon passing on the wisdom rather than the legality of 
i matters of proposed releases and filing (the function cf the di- 
| rectors and company counsel), his pre-censorship rather than re- 
| 

|| view of the compliance officer's dissemination of information, 

* * * * } 
| his delays in acting and even his erroneous unprovoked statement 


| to me on December 10 that he cannot be discharged without the | | 


; eonsent of the S.E.C. 


| 


| evolving its position in the Ontario suit, with due and careful 
| 


21. The Company requires a degree of flexibility in 


| consideration of what should be said in the light of both Can- 


| ply with both. The Eisenberg posit ..; clearly ignores the 


adian and American law and with due ~rxpect for the need to com- 


|| Canadian problem. 


1 
1 22. I have just learnt that Mr. Comish has expressed 
| the position that the S.E.C. will not appear or take any part in 


! the Ontario suit. In that event, the instant motion would become 


indirect means by which, through utilizing Mr. Eisenberg, 
S.E.C. position would still be asserted there:na but with 


lisJavelin being caused to pay for $.E.C. counsel. It may be noted 


i 


in passing that Mr. Smith was not a director of Javelin at the 


| 
} time of the consent judgment but was appointed thereafter as an 


| independent directo1;, approved by the S.E.C. 
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23. If a precedent should be set by granting the re- 


lief requested by the instant motion and Mr. Eisenberg appointed 
as counsel against the wishes of the Board of Directors to repre- 
sent the company in the Ontario suit, * aay prove impossible to 
find directors in Cana =~ willing to act «. independent directors | 
under the provisions of the judgment. This would be so because | 
it could well be argued that they had been deprived and could 
expect to be continued to be deprived of independence of judgment. 
The company would thus be prevented from functioning under the 
Canadian law, it could be,deprived of the possibility of finding 


qualified directors,and the judgment herein would be frustrated 


as well. 


24. To grant this motion would be to place this court in 
the unseemly and untolerable position of being the continuing 
supervisor of the litigative acts ef a participant in foreign 
litigation. There is no guaranty that the Canadian court would 
respect decisions made by @ United States court - appointed 
director of the case. But assuming that Mr. Eisenberg were ap- 


nointed as counsel, it must be presumed that, during the course 


t 


of the litigation, differences may ensue between him and the 
company as to the meaning of the judgment, the obligations of the 
company thereunder, the facts and the effects of the facts oc- 
curring post-judgment and others. A simple example is the above~ 
described expression of views by Mr. Lisenberg and your affiant 


on the matter of right to discharge special counsel. When such 


differences occur, whose view is to be advanced as to the 


-10- 


company's position in the litigation in Canada? At the very Ab) 
| least, it must be expected that repeated applications to this | 
| court will ensue, burdening it unduly. It would become inte tae 
| to make on-the-spot decisions necessary in the litigation. | 

25. Although many other policy considerations militate 

against this court's becoming enmeshed in foreign litigation, 
the following comments will complete Javelin's presentation at 
this juncture. This court certainly would not delegate to Mr. 
Eisenberg the right to determine that the judgment should be in- 
terpreted as he alone decides or that actions taken by him in 


the course of company compliance were proper. Yet, iféppointed, 


would be affected by the decision in Oncario, it would be denied 
the right to be heard and would be denied counsel of its own 


to be presented. Although Javelin is the real principal who 

! 

| 

| choosing. This would be an unconstitutional deprivation of due 


| 
| 
| 
} 
| 
Mr. Eisenberg would be the only one whose view could be expected | 
{ 
: = | 
process by denying the company, as the real party in interest, | 


| the right to effectively participate in litigation by its own 


1 attorneys. 


' 
1 WHEREFORE, it is respectfully requested that the instant 


| 
! the court should not so rule, that the motion be adjourned and a 


hearing had, and the motion then be denied. 


| sie a 
| 7 Pattee 


| Sworn to before me this IRVING L. GOLOMB 
| 19th day of December, 1975, 

\| an % ? 
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| 
| 
| 
| motion be in all respects denied upon the papers herein but if 
| 
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| AARON M. DIAMOND 
Nolary Public, Stato of New York 
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| CANADIAN JAVELIN'S MEMORANDUM OF POINTS IN OPPOSITION AS2 


Filed 
UNITED STATES DISTRICT COURT acticin: Sih 


SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION, 73 Civ. 5074 
LFM 
Plaintiff, 


-against- MEMORANDUM OF 


POINTS OF DEFEND- 
CANADIAN JAVE!.IN LIMITED, JOHN C. : ANI CANADIAN JAV- 


DOYLE and WILLIAM M. WISMER, ELIN LIMITED IN 


OPPOSITION TO im" 


Defendants. TION. 


This Memorandum is submitted by 3 net 
Canadian Javelin Limited in opposition to 
the motion of the S.E.C, to require defend- 
ant to appoint counsel and pay counsel's 
fees and expenses. 


1 Defendant, Canadian Javelin Limited is a Canadian 
corporation. It canuot ignore the impact of the law of Canada 
which governs its directors and the performance of their duties 
as such. 

2. Javelin has selected well qualified Canadian 
counsel to represent it in the Ontario suit. 

3. As one of the defendants in the Ontario suit, Mr. 
Eisenberg has an ample opportunity to express his position there- 
in. 

4. Mr. Eisenberg's function as special counsel is 


expressly set out and de-limited by the consent j: dgment which 


provides in part: 


"Special counsel shall have no business or professional re- 
lationship with Javelin other than the performance of the 
functions set forth herein...to review the dissemination 
of all information to the public by Javelin...snall be 
authorized to take all reasonable steps to secure Javelin's 
compliance with the United States Securities laws and shall 


make such inquiries as he deems necessary to see to it that 


! 


| 


| 


| 
| 
! 
| 
| 
| 
| 
| 


B 
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this judgment is being carried out..." 


The relief requested by the instant motion would 
therefore violate that judgment. 

5. Mr. Eisenberg is not qualified to adequately repre- 
sent Javelin in Canada. 

6. Mr. Eisenberg's function and his concept of his 
role are part of the problems raised in the Ontario suit. 

7. Mr. Eisenberg is in a position of conflict of in- 
terest because of his need to defend his role as special counsel 
and his financial interest in remaining such. 

8. It is axiomatic that a corporation's Board of Di- 


rectors cannot be deprived of its right and duty to select its 
~ 
own counsel. 


9. A direction to Javelin to appoint Mr. Eisenberg 

as counsel in the Ontario suit would be an unconstitutional de- 
privation of due process by denying the company the right to 
participate actively in that litigation in defense of its inter- 
ests and by depriving it of right to counsel. 

DIAMOND & GOLOMB, P.C. 

Attorneys for Defendant Canadian 

Javelin Limited 
Office & P. 0.Address 


99 Park Avenue 
New York, N. Y. 10016 


(212) 687-7550 


é ey : : ' _ 

ORDER OF DISTRICT COURT (Filed December 19, 1975) A64 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION, 


Plaintiff, 
73 Civil 5074 LFM 
Ve 
CRDER 
CANADIAN JAVELIN LIMITED 
JOHN C. DOYLE 

WILLIAM M. WISMER, 


Defendants. 


Whereas plaintiff Securities and Exchange Commission 
Meyer Eisenbery 
moved this Court to require Canadian Javelin Limited to appoint / 
counsel and to pay counsel's fees and expenses in the matter 
of Harold W.H. Smith v. Canadian Javelin Limited, Securities 
and Exchange Commission, and Meyer Eisenber’:, ar action brought 
by plaintiff Smith in the Supreme Court of Ontario; 

Whereas plaintiff's motion having been amended to author- 
ize Eisenberg to retain qualified Canadian counsel to represent 
Canadian Javelin in the matter pending before the Supreme Court 
in Ontario, Canada, and upon the oral arguments made by the 
parties during a t:earinc refore this Court on December 19, 1975; 
and upon all the papers and proceedings herein, 

IT IS KEREBY ORDERED, ADJUDGED AND DECREED that Canadian 
Javelin Limited appoint Meyer Eisenberg, Esq., to appear and. 
defend on bchalf of Canadian Javelin Limited, and to prote::t 
the subject matter of this case, and to retain Canadian 
counsel qualified to represent Canadian Javelin Limited in 


connection with Smith v. Canadian Javelin Limited, et al.; 


yy 
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IT IS FURTHER ORDERED that Canadian Javelin Limited pay 
[Mh AY AMOuN T ro Bi PLHKE DB By TH/¢ C CurRT 
fees and expenses/jof Eisenberg and his counsel in connection 


with the defense of the case pending in the Supreme Court of 


Ontario. 
AND IT IS FURTHER ORDERED that this Court shall retain 


jurisdiction of this matter for all purposes. 


S/ LEM 


United States District Judge 


Dated: 
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NOTICE OF APPEAL (Dated December 19, 1975) 


-D STATES DISTRICT COURT 
URN DISTRICT OF NEW YORK 
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i eo te ea We seth ae ee has Ahn PE aia toe meek oeme X 
SECURITIES AND EXCHANGE COMMISSION, 73 Civ. 5074 
: LFM 
Plaintiff, 
-against- 
NOTICE OF APPEAL 
CANADIAN JAVELIN LIMITED, JOHN C. 
DOYLE and WILLIAM M. WISMER, 
Defendants. 
ae ale a mins ps aontn 005) wn ee ee ee en ee ead X 


NOTICE is hereby given that CANADIAN JAVELIN LIMITED, a 


defendant herein, hereby appeals to the United States Court of 


Appeals for the Second Circuit from the order of the Hon. Lloyd 


F, MacMahon, District Judge, entering certain orders to this 


defendant entered in this action on the 19th day of December, 


1975. 


Dated: December 19,1975. 
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DIAMOND & GOLOMB, P.C. 


By_“— 


) e v4 Pr OF — ie be 


' ———— 7 


IRVING L. GOLOMB, a member of 
the firm 


Attorneys for Defendant Canadian 


Javelin Limited 


Office & P. O. Address 


99 


Park Avenue 


New York, N.Y. 10016 
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2) 687-7550 
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A 201 Attidavit o LUTZ APPELLATE PRINTERS, INC 


UNITED STATES COURT OF AFPEA’S 
FOR THE SECOND CIRCUIT wes 


Index No 


SECURITIES EXCHANGE COMMISSION, 


- against - Affidavit of Service bs Mail 
CANADIAN JAVELIN, 


STATE OF NEW YORK, COUNTY OF NEW YORK 

/, Velma N. Howe being duly sworn, 

depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
298 Macon Street. Brooklyn, New York 11216 

That on the 27th day of Febrary 19 76, deponent served the annexed 


—Baviet Opp upon %& Securities Exlehangs Comission attorney(s) for 


SEC in this action, at Securities Exchange Comissio. 500 North Capital 


the address designated by said attorney(s) for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper in a 
Post Office Official Depository under th» exclusive care and custody of the United States Post Office 
Department, within the State of New York. 


_—_ 


Street, Washington ,D.C, 
> 


Sworn to before me, this 27th 


day of 19 , 
Febrary 76 


| ye a fom 
GLK, foo 


VELMA N. HOWE 
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